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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- : .
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- Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed -
against (one of which shall be certified copy) and should be accompanied by a fees Zf&%:;x;;%\
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 g ey 2,
less, Rs.5000/- where the amount of service tax & interest demanded & penalty |
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the

service tax & interest demanded & penaity levied is more than fifty Lakhs rupees, in th




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii} The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2, One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,;
iif) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014,
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4(1) In view of above, an appeal against this order shall lie before the
payment of 10% of the duty demanded where duty or duty and penalty are
penalty, where penalty alone is in dispute.
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s ORDER-IN-APPEAL

Amit N. Shah, C/1, Priyadarshini Apartment,;Behind NRI Tower, Near
Pawan Bungalows, Bodakdev, "Ahmedabad (hereinafter referred to as
‘appellant’) has filed the present appeal against Order-in-Original No. SD-
02/REF-281/VIP/2016-17 dated 15.02.2017 (hereinéfter referred to as
‘impugned order’) passed by the then Assistant Commissioner, Service Tax,
Division-1I, Ahmedabad (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellant was engaged in
providing services under the categories of ‘Legal Consultancy Service,
Construction Services Other than Residential Complex Service and Works
Contract Service’ and hold valid registration number ALKPS7138LSD001. The
appellants had filed a refund claim of <63,06,128/- on 27.10.2016, before

the adjudicating authority. The said refund claim was filed under Notification

. number 09/2016 dated 01.03.2016. Later on, as per the request of the

appellants, the claim amount was recalculated to the tune of I65,94,893/-.
During scrutiny of the claim, certain discrepancies were noticed (which would
be discussed thoroughly in the subsequent paragraphs below) and therefore,
a show cause notice, dated 09.12.2016, was issued to the appellants which
was adjudicated by the adjudicating authority vide the impugned order. The
adjudicating authority, out of the total refund claim of ¥ 65,94,893/-,
rejected X57,64,301/- and sanctioned T'8,30,592/- but credited the same to
the Consumer Welfare Fund in terms of the provision of Section 12 C of the
Central Excise Act, 1944 read with Section 11B of the Central Excise Act,

1944,

3. Being aggrieved with the impugned order, the appellant filed the
present appeal. The appellant stated that he denies all allegations imposed
vide the impugned order. The appeliant further argued that the doctrine of
unjust enrichment would not be applicable to the case as the appellant has
paid Service Tax and the liability was not passed on to the service receiver.
The further claimed that he has refunded the CENVAT credit received from
the sub-contractors also. Further, regarding the allegation that part of the
claim is hit by limitation of time bar, the appellant confirmed that the claim
was: filed on 27.10.2016 i.e. before the due date. There was some

rectification of the claim amount but the claim was not re-filed. The appellant

" has also claimed that the refund was delayed by more than three months

and hence, under Section 11BB of the Central Excise Act, 1944, the appellant

is eligible for interest.

4. Ppersonal hearing in the case was granted on 10.10.2017 wherein Shpi’g
‘Bishan Shah, Chartered Accountant, on behalf of the appellant appe :

befere me and reiterated the contents of appeal memorandum. He
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Accordingly, the appellants submitted copy of the affidavit within 7 days of

the personal hearing.

5. I have carefully gone through the facts of the case on records,
groimds of the Appeal Memorandum, the Written Submission filed by the
appellant and oral submission made at the time of personal hearing. To begin
with, I find that the adjudicating authority has rejected the appeal on three

grounds, viz;

“(a) 86,590/- was rejected being time bar and the appellant did not

submit work order pertaining to the amount.

(b) ?56,77,711/—_ was rejected on the ground that the appellant has
availed and utilized CENVAT credit collected from the sub-contractors and did
not maintain separate account of CENVAT credit used in exempted services

as well as taxable services.

© The claim is hit by the doctrine of unjust enrichment as the appellant

did not reimburse the amount of Service Tax collected from the client.

The adjudicating authority, out of the amount of T65,94,893/-, rejected an
. amount of ¥ 57,64,301/- and sanctioned ¥ 8,30,592/- and ordered the

sanctioned amount to be credited in the Consumer Welfare Fund.

Now, I would like to discuss the issue point wise.

6.1. As regards the first issue, I find that the amount of <86,590/- was
rejected 'being time bar and the appellant did not submit work order of M/s.
Saanvi Construction pertaining to the amount. Now, the issue remains to me
is whether the adjudicating authority has rightly rejected the claim on the
ground of limitation, or otherwise. The claim was rejected by the adjudicating
authority' stating that the claim was submitted by the appellant on
30.01.2017 i.e. after the due date of filling of the refund claim which was
" 13.11.2016 as per Section 102 of the Finance Act, 2016. However, I find that
in the first paragraph of the impugned order, the adjuvdicating authority has
himself claimed that the refund claim was filed before him on 27.10.2016 i.e.
16 days prior to' the due date. In this regard, I would like to quote the
contents of Section 102 mentioned in Chapter V (Service Tax) of the Finance
Bill 2016, as below;
102. (1) Notwithstanding anything contained in section 66B, no sejrvice
tax shall be levied or collected during the period commencing from the
1st day of April, 2015 and ending with the 29th day of February, 2016
(both days inclusive), in respect of taxable services provided to the

Government, a local authority or a Governmental authority, by wa gﬁa Hmwr,&

TRAL
c@\ Ssr, >

-construct/on, erection, commissioning, installation, completion,

out, repa/r, maintenance, renovation or alteration of—-
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* (a) a civil structure or any other original ‘works meant
predominantly for use other than for commerce, industry or any other
business or profession; =

(b) a structure meant predominantly for use as——

(i) an educational establishment;

(ii) a clinical establishment; or

(iii) an art or cultural establishment;

(c) a residential complex predominantly meant for self-use or for the

use of their employees or other persons specified in Explanation 1 to

clause (44) of section 65B of the said Act, under a contract entered
into before the 1% day of March, 2015 and on which appropriate stamp
duty, where applicable, had been paid before that date.

(2) Refund shall be made of all such service tax which has been

collected but which would not have been so collected had sub-section

(1) been in force at all the material times.

(3) Notwithstanding anything contained in this Chapter, an application

for thé claim of refund of service tax shall be made within a period of .

six months from the date on which the Finance Bill, 2016 receives the -

assent of the President. _
Thus, it is véry clear that the appellant was supposed to apply for the refund

within a period of six months from enactment of the law. The law was
enacted on 14.05.2016 and the appellant filed the appeal on 27.10.2016. I
find that the appellant was well within the time frame of filing the appeal as

. prescribed in paragraph (3) of Section 102 of the Finance Bill 2016.

Therefore, the claim of I 86,590/- cannot be denied on the ground of
limitation. ,

Also, it was alleged by the adjudicating authority that the appellant was
unable to ascertain whether the date of work order was prior to 01.03.2015
or otherwise in the case of M/s. Saanvi Construction (sub-contractor). In this
regard, the appellant has submitted copy of sub-contract agreement, they
had undergone with M/s. Saanvi Construction. I find that the said agreement
was entered into on 27.11.2014 i.e. prior to 01.03.2015 and therefore, the
contract is valid and the appellant is liable for the refund of <86,590/-.

. 6.2, Now comes the next issue that the appellant has availed and utilized

CENVAT credit collected from the sub-contractors and did not maintain
separate account of CENVAT credit used in exempted services as well as
taxable services. In this regard, the appellant confirmed before mie that he
has reversed the said CENVAT credit to the respective sub-contractors. In

subcontractors further clarified that they have not claimed refund o %‘@ sapal

2
amount and the burden of tax was borne by the appellant. In vie .,
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subcontractors the amount of credit availed by the former and therefore,
he is eligible for the amount of <T56,77,711/- rejected by the adjudicating

~ authority.

6.3. Now I am going to discuss the final issue i.e. the claim is hit by the
doctrine of unjust enrichment as the appellant did not reimburse the amount
of Service Tax collected from the client. A work order was issued to the
- appellant on 20.11.2014 by the ADG, Gujarat Police. At that time, the service
was exempted from bayment of Service Tax vide Mega Exemption
Notification number 25/2012-ST dated 20.06.2012. Thus, it is well
understood that at the material time, the remuneration offered to the
appellant by the Gujarat State Police Housing Corporation Ltd. was devoid of
Service Tax. However, the exemption was withdrawn vide Notification
number 06/2015-ST dated 01.03.2015. Now, to collect Service Tax (which
was not included in the work order) the appellant was needed to receive a
revised work order from their client. But that never happened. In fact, the
appellant submitted a certificate from the Gujarat State Police Housing
Corporation Ltd. I quote, verbatim, the required contents of the last

" paragraph of the said certificate as below;

M eerirneeens . and to whom the payments were made by the corporation
during the year F.Y. 2015-16 are inclusive of all taxes and duties. No
tax, _including __service tax, has _been _separately

paid/reimbursed to the contractor by the Corporation. Cenvat

_availed by the corporation on the contractor’s service tax portion has

been reversed in the month of March-2016."

2o

From above, it is quite clear that the payments made to the appellant during
the F. Y. 2015-16 were inclusive of the taxes that were prevailing at the
_ material time when the work started or to be precise, when the work order
was prepared and handed over to the appellant. The second sentence of the
said certificate very clearly says that no tax, including Service Tax, was
separately paid or reimbursed to the contractor by the Corporation. This is
very clear to assume that whatever payments were getting released to the
appellant, were exclusive of the Service Tax as per Mega Exemption
Notification number 25/2012-ST dated 20.06.2012. Thus, 1 find force in the
argument of the appellant that he never recovered Service Tax from the
client and paid the tax from his own account. Therefore, I affirm that the
burden of tax was borne by the appellant and he did not pass the same to hi%
client. In view of the above, I conclude that the doctrine of unjust enrichment
. is not applicable to the instant case and the amount of <8,30,592/-, credited

account of the appellant.

7. In view of my above discussions and findings, I set aside the\

order and allow the appeal with consequential relief.

4 Sdrby
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8. The appeals filed by the appellant stand dispoJ§§’ed off-in above terms.
™~
TJWZOW,Q
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CENTRAL TAX (Appeals),
AHMEDABAD.

. ATTESTED

SUPERINTENDENT,
CENTRAL TAX (APPEALS),

AHMEDABAD.

. BY R.P.A.D.
To, '
Amit N. Shah, C/1,

Priyadarshini Apartment, Behind NRI Tower,
Near Pawan Bungalows, Bodakdev,

Ahmedabad

© _Copy To:-

The Chief Commissioner, Central Tax, Ahmedabad Zone.

The Commissioner, Central Tax, Ahmedabad (South).
The Assistant Commissioner, System, Central Tax, Ahmedabad (South).

Pwonop

The Dy./Assistant Commissioner, Service Tax, Division-VI, Vastrapur,

Ahmedabad (South).

f./ Guard File.
6. P.A. File.







